


New Financial Planning 
Strategies for Pennsylvania 

Same-Sex Couples 
By James Lange 

n 2009, T hea Spyer died in her sleep of a heart 
complication called aortic stenosis, and when she died, 
Edith Windsor lost her wife and partner of almost 50 
years. Such a loss would be a devastating blow to anyone, 
but for Ms. Windsor the heartache was compounded by 
a disastrous financial complication. Legally married in 
New York state, she filed her spouse's federal estate tax 

return claiming the unlimited marital deduction upon her wife's 
death. All legally married U.S. citizens may inherit from their 
spouse without paying any estate taxes. But Edith was denied that 
benefit because the federal government and, by extension, the 
Internal Revenue Service did not recognize her marriage. She was 
forced to pay an incredible $363,053. 
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The U.S. Supreme Court 

in U.S. v. Windsor declared 

Section 3 of DOMA to be 

unconstitutional as a 

deprivation of the equal 

liberty for all people 

protected by the Fifth 

Amendment. 
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The problem was that Section 3 of the 
federal Defense of Marriage Act (DOMA) 
denied all federal benefits of marriage to 
same-sex couples; the word "spouse" 
referred only to a person of the opposite 
sex who was a husband or a wife -
even if the marriage was legal under that 
state's law. 

Their home state, New York, officially 
recognized their marriage in 2008 and, 
since spouses enjoy an unlimited marital 
deduction, no state inheritance mx was 
due. 

Sadly, on the federal level, Edith Windsor 
had to pay for her wife's passing not only 
in grief but also in bundles of cash. 

A legal battle, not only for Windsor's 
right to the exemption but ultimately 
for marriage equali ty, started in 2010 in 
the Southern District of New York and 
lasted nearly three years before ending up 
in the U.S. Supreme Court. In June 
20 13, in a landmark 5-4 decision, the 
U.S. Supreme Court in US. v. Windsor 
declared Section 3 of DOMA to be 
unconstitutional as a deprivation of the 
equal liberty for all people protected by 
the Fifth Amendment. 

Justice Anthony M. Kennedy, joined in 
the majority by Justices Stephen G. 
Breyer, Ruth Bader Ginsburg, Sonia 
Sotomayor and Elena Kagan, wrote the 
court's official opinion. Dissenting opin
ions were written by Justices Samuel A. 
AJito J r. and Antonin Scalia and by C hief 

Justice John G. Roberts Jr. Justice 
C larence Thomas joined Scalia's dissent in 
whole and AJito's dissent in part. 

This ruling did not decide the overall 
constitutionality of same-sex marriage. It 
did, however, declare that for federal 
estate tax purposes a marriage cannot be 
narrowly defined as solely between a man 
and a woman. 

Beyond Windsor: The True Meaning 
of DOMA's Downfall 

This ruling created many questions but 
perhaps the most important was how the 
IRS and other federal agencies wouJd 
treat same-sex couples in states such as 
Pennsylvania that do not recognize same
sex marriage. 

Just as practitioners were trying to figure 
out what to make of th is case, the IRS 
released Revenue Ruling 2013-17. The 
ruling determi11es that after US. v. 



Windsor the terms "spouse" and "mar
riage" had to be gender neutral. The IRS 
would treat all married couples the same 
for federal tax purposes. This ruling 
ensured uniformity in applicatio n of the 
Internal Revenue Code. Primarily, the 
IRS understood that striking down 
Section 3 had implications beyond the 
estate tax issue at its core. The interpreta
tion of tax code terms as gender specific 
would now raise serious constirutionaJ 
questions. Moreover, the ruling stated 
that efficiency was a major factor in its 
decision. As the IRS does not collect or 
maintain information on a taxpayer's 
gender, it is simply easier to treat all 
married couples as equal. 

Revenue Ruling 2013-17 also concluded 
that if a couple was married in one of 
the jurisdictions that recognize same-sex 
marriage- California, Connecticut, 
Delaware, Iowa, Maine, Maryland, 
Massachusetts, Minnesota, New Hamp
shire, New Jersey, New York, Rhode 
Island, Vermont, Washington and the 
District of Columbia- and moved to a 
non-recognition stare, the couple would 
still be considered married for all the 
purposes of the InternaJ Revenue Code. 
T hat means, however, that if a same-sex 

couple is "married" in Pennsylvania and 
lives in Pennsylvania {or any other non
recognition stare), their marriage will nor 
be recognized by the IRS. 

What this revenue ru ling fur ther clarified 
was that even if the marriage resulted 
from "forum-shopping," the IRS would 
still recognize it. Therefore, if a Pennsyl
vania couple drives across the border to 
New York or Maryland just to get 
married, similar to couples who elope 
to Las Vegas, their marriage will be 
deemed valid for purposes of the TnternaJ 
Revenue Code. 

Fundamentally, the IRS determined that 
the state-of-domici le rule would wreak 
administ rative havoc if the agency did 
not adopt a uniform rule of recognition. 
For instance, if a same-sex couple legally 
married in thei r home state moved to a 
state that did not recogn ize their mar
riage, the attribution of the spouses' prop
erty interests could change, thus impact
ing anyone involved in property transac
tions. Additionally, the IRS cited admin
istrative burdens for employers with 
employees who work out of state or in 
more than one state as well as tax issues 
for married couples who live separately in 
rwo states that have d ifferent marriage 
laws. The IRS claimed these complexities 
would lead to uncertainty for all parties 
involved and make administration unduly 
difficult. In other words, the IRS knew 
that if it didn't release this revenue ruling, 
it was going to spend an eternity in court, 
and it would probably lose. 

The Situation fo r 
Pennsyh·ania RC's irlents 

In light of the Windsor case and the 
subsequent IRS ruling, the door is wide 
open for the same-sex marriage move
ment to seek the logical conclusion: legaJ 
same-sex marriage throughout the United 
States. Pennsylvania has recently become 
one of the battleground states. 

Since 1996 Pennsylvania has had a statute 
on the books that limi ts the definition of 

The IRS in Revenue 

Ruling 2013-17 determined 

that after U.S. v. Windsor 

the terms "spouse" and 

"marriage" had to be 

gender neutral. 
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One thing is clear. LGBT citizens who 

are residents of our commonwealth, 

and indeed LGBT citizens across the 

entire nation, must re-evaluate their 

estate and tax planning. 

marriage to the legal union between "one 
man and one woman." The Pennsylvania 
statute also refuses to recognize same-sex 
marriages that are legal in other states. 

On July 9, 2013, against the backdrop of 
the powerful Windsor verdict, the 
American Civil Liberties Union filed a 
lawsuit in Pennsylvania on behalf of23 
plaintiffs. The attorney general of 
Pennsylvania, Kathleen Kane, refused to 
defend the statute, as she believes it ro be 
unconstitutional. At a news conference at 
the National Constitution Center in 
Philadelphia, Kane stated, "It is now the 
time here in Pennsylvania to end another 
wave of discrimination." Gov. Tom 
C orbett, who has spoken out about the 
importance of defending the statute, has 
been named the defendant in her stead. 

While the lawsuit is ongoing and we are 
uncertain of its uJtimate outcome, one 
thing is clear. LGBT (lesbian, gay, bisexu
al and transgender) citizens, those who 
are residents of our commonwealth and 
indeed LGBT citizens across the entire 
nation, must re-evaluate their estate and 
tax planning. W hile Pennsylvania resi
dents are this article's primary focus, please 
note that the analysis and advice contained 
herein is applicable in a majority of non
recognition states. T hose who live in 
another state should see a competent 
adviser in that state before taking action. 

There are critical areas in which Penn
sylvania same-sex couples (even if legally 
married in another state) do not enjoy 
the same rights as opposite-sex married 

couples. 

The Pennsylvania lnheritanre 
Tax Situation 

For Pennsylvania inheritance tax purposes 
a married same-sex couple cannot take 
advantage of any benefits available to 
individuals in an opposite-sex marriage. 
The same-sex couple is treated as if they 
are unrelated. This means that there is a 
15 percent tax assessed on assets passing 
to the same-sex partner as opposed to a 
zero percent tax for an opposite-sex mar
ried couple. 

For example, assume that Joe has a $1 
mill ion house and $100,000 in savings. 
Joe d ies and leaves everything to his hus
band, Sam, whom he legally married in 
New York. Pennsylvania doesn't care 
where they were married or even if they 
were married. Pennsylvania will not treat 
them as a married couple and Sam will be 
assessed a tax of $165,000. Unless there 
are other resources, Sam may have to sell 
the house ro pay the taxes. 

Gifti11g is now an important planning 
tool for Pennsylvania couples who were 
legally married in a jurisdiction that 
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Advice to 
Consider for 
Same-Sex 

Couples 
By James Lange 

hough advice will obviously 
differ on a case-by-case 
basis, here are a few action 

points that same-sex couples in 
Pennsylvania should consider. 

If you want to get married (despite all the risks 
and problems of traditional marriages), travel to 
a state where marriage equali ty exists and tie 
the knot. Of course, we would recommend being 
prudent and that you consider such unpleasant but 
often necessary legal documents as prenuptial 
agreements and other property agreements. While 
being legally married will not help Pennsylvania 
residents with regard to state laws and state tax 
issues or federal laws that defer to the state laws, 
it will offer benefi ts for federal estate and income 
tax purposes. 

Apply for Social Security benefits and survivor 
benefits when you feel it is appropriate. Currently 
the Social Security Administration is urging same
sex couples to apply for benefi ts regardless of the 
legality of their marriage in their state. Even cou
ples with civil unions or registered domestic part
nerships are encouraged to apply. The Social 
Security Administration has indicated that if and 
when changes are made to allow Social Security 
benefits for these partnerships, the administration 
would backdate benefits to the date of filing. 

Caution must be exercised in applying for Social 
Security benefits for same-sex couples just as for 
traditional couples. We often recommend deferring 
application for Social Security in order to receive 
higher benefits later. Social Security planning 
should be examined on a case-by-case basis. The 
uncertainty of the law for same-sex couples makes 
the planning even more complex. 

Act now to prepare or amend your wills and trusts 
to include special provisions regarding the dis
bursement of your assets that are consistent \vith 
current laws but include special provisions in case 
same-sex marriage is legal at the time of your or 
your spouse's death. 

Discuss advance health care directives with your 
spouse and advisers. It is the right of every 
American to have an advance health care directive, 
and hospitals are obligated to honor them when 
they are appropriately drafted and legally binding. 

rt is often prudent to pre-plan your funeral 
arrangements. In many instances partners in 
same-sex relationships who aren't legally married 
where they reside have no say in how their loved 
ones are laid to rest. In Pennsylvania a simple legal 
document known as a Statement of Contrary 
Intent may be prepared, and arrangements can be 
made with funeral directors to give same-sex cou
ples the right to carry out the wishes of their 
departed loved ones. 
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Technically, because Section 3 of DOMA was found 
to be unconstitutional, the statute is deemed to 
have been invalid or void from the outset. This 
means that same-sex couples who were married 
legally in a jurisdiction that allows for same-sex 
marriage have always been legally married, accord
ing to the federal government. Therefore, those 
same-sex married couples who would have paid less 
in federal taxes had they fil ed jointly or claimed a 
marital deduction upon the death of their spouse 
now have grounds to fi le an amended return. 
Generally the IRS allows a taxpayer to file an 
amended return three years from the date the 
return was filed or two years from the date the tax 
was paid, whichever is later. Have a discussion as 
soon as possible with your CPA or tax attorney 
about taking advantage of this ruling. However, 
understand that fil ing an amended return is option
al. Some couples might actually owe additional 
taxes to the IRS for previous years if they were 
required to file reflecting a married status. A con
versation with your tax adviser, followed by a tax 
assessment for "married filing jointly" vs. "two sin
gle taxpayers" would be sensible. Then, depending 
on the result, either you or your CPA could fi le 
amended returns and request a refund. In addition , 
for tax year 201 3 and thereafter and for taxpayers 
filing an original tax return on or after Sept. 16, 
2013, same-sex married couples generally must fi le 
as either married filing separately or jointly. 

Same-sex couples who are legally married will be 

7 treated as married for all federal tax purposes, 
incl~ding income and estate and gift tax purposes. 
This applies to an federal tax provisions where 
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being married is a factor, including but not limited 
to filing status, personal and dependency exemp
tions, employee benefits and contributing to an 
IRA. A qualified retirement plan must treat a same
sex spouse as a spouse. Same-sex spouses are now 
able to rollover (transfer) their deceased spouse's 
benefits into their own IRA, enabling them to 
receive benefits over their lifetime and to delay 
minimum required distributions until age 70 ~
This means all IRA and retirement plan beneficiary 
forms should be reviewed with the new interpreta
tion in mind. Under the appropriate circumstances 
the financially stronger and/or spouse closer to 
death should consider making gifts to his or her 
spouse. For wealthier couples, consider large gifts 
to take advantage of the unlimited federal marital 
gift deduction, which could save huge sums in 
taxes. 

Consider purchasing life insurance to protect your 
spouse and to cover any transfer taxes incurred by 8 
your spouse upon your death if Pennsylvania does 
not legalize same-sex marriage in your lifetime. Life 
and long-term-care insurance can also help protect 
your assets and keep you and your spouse in charge 
of your money and your future. One particularly 
useful insurance tool for same-sex couples is a 
combination life and long-term-care insurance poli-
cy that will cover the costs of long-term care during 
your life and pay out what you don't use of the cov-
erage as a death benefi t. Life insurance is typically 
paid to a named beneficiary and beneficiary desig-
nations bypass probate, al lowing you to control 
those funds directly. + 



There are critical areas in which Pennsylvania same-sex 

couples (even if legally married in another state) do not 

enjoy the same rights as opposite-sex married couples. 
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recognizes same-sex marriage but who 
now reside in one that does not. Transfers 
from one person to another that are made 
more than one year prior to death will 
escape the 1 5 percent Pennsylvania inher
itance tax. This means that appropriate 
gifting between spouses in same-sex mar
riages will eliminate the assessment of 15 
percent in state inheritance tax on the 
transfer of assets to the surviving spouse. 
(See recommendation No. 7 in the 
accompanying list of action points.) 

Sor ia! Security for 
Pennsylvania Residents 

Another problem faci ng Pennsylvania 
couples in same-sex marriages is in the 
area of Social Security. 

H ere is an example of how Social Security 
works for an opposite-sex marriage. Take, 
for instance, the option of taking a sur
vivor benefit on your spouse's earn ing 
record. In this example Paul is married to 

Sue. Paul , who is age 66, receives Social 
Security benefits of $3,000 per month. 
If Paul dies, Sue will get a survivor benefit 
in the same amount PauJ was receiving, 
if his benefit was larger than Sue's. 

But if Paul is married to Jeff and lives in 
Pennsylvanja, even if legally married in 
a state where same-sex marriages are 
recognized, Jeff would not receive any 
Social Security benefits based on Paul's 
earnings record. T he Social Security 
Administration, even though it is a federal 
agency ljke the IRS, has a different stan
dard for state of domicile: It recognizes 
the law of the state of residence, not 

where the marriage took place (which is 
also known as the state of celebration). So 
running over the border to New York to 

get married, only to come back to 

Pennsylvania to reside, will not ensure 
Jeff's ability to collect Social Security as 
Paul's surviving spouse. Paul and Jeff 
must be legally married in a state that rec
ognizes gay marriage, and, at the time of 
application, PauJ must have been living in 
a state where the marriage was recognized 
in order for Jeff to receive benefits. 

While this may change in the future, as of 
this moment the letter of the law says that 
Jeff will not receive any survivor benefits 
in Pennsylvania. For some couples this 
makes the risk of the fi nancially stronger 
partner dying even more devastating for 
Pennsylvanja residents. 

However, an August 201 3 press release 
from Carolyn Colvin, acting commission
er of the Social Security Administration, 
reported that the agency had already 
begun processin g some same-sex retire
ment spousal claims and wouJd continue 
to process claims as additional instruc
tions are received. Additionally, the Social 
Securi ty Administration's Program 
Operations Manual System indicates that 
even though you must be living in a state 
that recognizes same-sex marriage when 
you apply for spousal and survivor Social 
Security benefits, once your application is 
approved you and your spouse may move 
anywhere you like and continue to receive 
benefits. (See recommendation No. 2 in 
the accompanying list of action points.) 
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